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Intellectual Property Rights in the Food Industry

Exclusive rights associated with

beginning with ingredients,
recipes, processing, branding,
labelling, and marketing of
finished goods and services,
play an essential role in
obtaining a competitive
advantage. Businesses in the
food and beverage industry
must be vigilant in the way they
protect their trade secrets,
explan Krrishan Singhania and
Vanshaj Mehta.
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. HE food industry plays an es
: : tial role in each country’
IPRs that apply to food industry, : sential role in each country's

economies by accounting for

- multi-million-dollar revenues each

: year. Snack foods, packaging, bot-
tling equipment, restaurants, and

- recipes all play a part in one of the

© world’s largest industries. What

* drives innovations in the food and

. beverage industry is the ongoing

. quest to add more value and meet

. the evolving consumer demands. For
- instance, a new detox beverage, the
technology to boost its shelf life or the .
: process to create it, may propel the
: business to success.

Exclusive rights associated with

. Intellectual Property that may apply to
. many aspects of this industry, begin-
. ning with ingredients, recipes, manu-
. facturing, branding, labelling, and

- marketing of finished goods and ser-
- vices, all play an essential role in ob-
. taining and maintain a competitive

. advantage. Companies must develop
. a strategic approach to protect and

. nurture their Intellectual Property.

. Trade Secrets

Businesses in the food and bever-

age industry must be vigilant in the

- way they protect their trade secrets.

© The first step in this process is to un-
. derstand what the trade secret is.

. Even though the laws about trade se-
. crets differ from jurisdiction to juris-

. diction, a trade secret is generally

- any information that derives eco-

nomic value by being kept secret and

is the subject of reasonable efforts to
© maintain its secrecy. Therefore, it is
. any secret information that gives a

business a competitive advantage.

. This means that if the general public
. has access to this information, it can-
. not be a trade secret. Examples of
this include special packaging for a

- beverage so that customers shall in-
- stantly recognize the brand or ingre-
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dients identified in the packaging.
Furthermore, if this information is
readily ascertainable, which means
that the ingredients can be easily de-
termined, it cannot be a trade secret.
In other words, only if a formula could
be discovered in theory, but it would
take years and would be very expen-
sive or require improper means to be
ascertained, should the formula be
considered as a potential trade se-
cret. However, there is no category of
information that is automatically con-
sidered a trade secret, but categories
could be regarded as potential trade
secrets. In the food and beverages
industry, the following are essential
factors that should be considered,
when determining whether there ex-

- ists a trade secret or not:'
- 1. Product formula/Recipe
: 2. Manufacturing/Processing meth-

ods and techniques

. 3. Technology used in a business

even if it is not related to the
preparation

. 4. Advertising/Marketing/Business

plans of strategies and research

5. Designs and Concepts
© 6. Customer Lists and Vendors/Sup-

pliers

7. Cost/Pricing/Profit information and

financial data
In addition to this, even negative

. research, (i.e.what does not work),
. can be an important trade secret.?

Failure to protect trade secrets

can allow competitors to take advan-

A leading example of a food and beverage company that has been

on them is that of the formula for Coca-Cola. The drink was
invented in 1886 and the recipe has been passed down by word of
mouth until 1919, when it was finally written down.

- tage of the hard work and draw cus-
- tomers away.

A leading example of a food and

 beverage company that has been

. highly successful in protecting their

. trade secrets and capitalizing on

. them is that of the formula for Coca-

. Cola. The drink was invented in 1886
. and the recipe has been passed

- down by word of mouth until 1919,
when it was finally written down. At

- this time, a group of investors took a
. loan to purchase this company, and

. that's when the formula was provided
. as collateral. This written formula was
. kept locked in a bank, after which it

. was moved into a purpose-built vault,
- with a palm scanner, a numerical
code pad, and an enormous steel

- door. Only two senior executives at

- the company, bound by a non-disclo-
. sure agreement, know the formula.
highly successful in protecting their trade secrets and capitalizing : Neither of these executive positions

. or names has ever been released.

. Over the years, several people have
- claimed to have cracked this original
- formula for Coca-Cola. Still, none of
them have been confirmed as the offi-
- cial formula, which remains a well-
 guarded and valued secret. It is a ru-
© mor that the two executives are never
. allowed to be on a flight simulta-

. neously since the secret is so well

- maintained that if they both die in an

- accident, the secret shall never be
passed on. The one time Pepsi & Co.
- was said to have tried to recreate the
© same recipe, the FBI looked into the

. matter. That is the extent to which the
. trade secrets are protected.

Another example is that of Ken-

. tucky Fried Chicken and their original
. recipe, developed by the founder,

- Colonel Harlan Sanders. The original
recipe has been locked in a 770-

- pound high technology safe within a
 vault with two feet thick concrete

. walls. In addition to this, some por-

. tions of this original recipe are locked
. away in safe deposit boxes at undis-
. closed locations as a backup. They

- outsource production of the season-
ing to two different suppliers that are
- both subject to Non-disclosure agree-
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Another example of a recipe that no longer enjoys a trade secret
status is McDonald's famous special sauce. Initially, this was a
vigorously protected recipe by McDonald's, so much so that they
ended up losing track of the original recipe.

ments, wherein each supplier has ac-
cess to and produce only half of the
recipe. These two halves are then
combined, thereby creating the com-
plete recipe. The contents are so well
guarded that only very few undis-
closed employees know the actual in-
gredients. Sanders’ nephew, Joe
Ledington, claimed to be in posses-
sion of an old scrapbook that be-
longed to his aunt Claudia, the sec-
ond wife of the Colonel. He initially
claimed that this scrapbook had the
recipe. However, later when he was
contacted to confirm this information,
he said he was not sure if that was
the recipe. However, this secret was
out, and several outlets that had used
this recipe declared it to be the real
recipe, thereby causing the original
recipe to lose its status as a trade se-
cret.

Another example of a recipe that

In the case of Dumpling Daughter

- v. Dumpling Girl", it was noted that it
is key to a perfectly crafted dumpling
- isn’t just in the stuffing but also in the
© name. This case rumbled Boston,

. since Nadia Spellman, the owner of a
. popular casual Chinese restaurant,

. Dumpling Daughter, brought charges
. against two of their ex-employees,

- the chef Ying Yao Xiong the former
assistant, Jie Lin. Spellman claimed

- that these two ex-employees pilfered
- the original recipe to establish a

© separate, new dumpling venture,

. called Dumpling Girl. These recipes

. were passed down through

. Spellman’s family for generations.

. The uniqueness and fundamental

- concept of Dumpling Daughter were
inextricably tied to preserving the se-
- crecy and integrity of her family reci-
. pes. Therefore, when she discovered
. that her two ex-employees had

. opened a new venture of their own,

. with a name, brand, menu and reci-

. pes that she says was virtually identi-
- cal to hers, she filed a federal case

- for Trademark infringement against
Dumpling Daughter. However, the

- case of double dumplings has now

: been settled, and Dumpling Girl has

. gone through a serious rebranding,

. no longer enjoys a trade secret status .
. is McDonald’s famous special sauce.
- Initially, this was a vigorously pro-

- tected recipe by McDonald’s, so

- much so that they ended up losing
track of the original recipe. This

- forced them to change the recipe for
. the special sauce for a couple of

. years. Eventually, they recovered the
. original recipe from an outside com-

. pany that produced the same special
. sauce for McDonald’s, many years

- earlier. After this, McDonald’s posted
a tutorial on YouTube, showing their
- consumers how to make their ham-

- burgers, including their special sauce, :
- and this is when it lost its trade secret
. protection. Once a trade secret has
. been lost, there is no way that it can
. be brought back, and it follows the

. notion of trying to get a “cat back in
- the bag.”

with a new name, Star Dumplings,

. and an altered menu that excludes

. the signature dishes of Dumpling

: Daughter. The only way in which
Spellman could have avoided or pre-
- vented this entire dispute was if she
© had made these two ex-employees

. sign a Non-disclosure agreement,

. which would bar them from spilling

. out any trade secrets.

There is no specific legislation that

- deals with the protection of trade se-
crets and confidential information in
- India. However, over time, the courts
- have upheld the protection of trade

secrets in accordance with the prin-
ciples of equity, and at certain in-

. stances, relied on common law action
. upon the breach of confidence, which
. amounts to a violation of a contrac-

- tual obligation. Remedies that are
available to owners of trade secrets

CONTD. ON PAGE 24
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ship took an ugly turn that
caused them to split from the
business and to establish
separate restaurants, but the
dispute arose over who would
get to keep the Trademark of
Khan Cha Cha. As per an
agreement from 2012, the
trademark’s rights were
handed over to Kalra’s com-
pany, the authenticity of which
is being disputed. Further-
more, a hew food joint has
been opened by them, named
“Rule the Rolls” since the dis-
pute has become a rather
messy affair that continues to
go on.

In the Burger King cases,
there have been several in-
stances where burger joints
have infringed on the name
Burger King in order to draw
more customers on false pre-
tenses, using the famous
name. A Varanasi-based res-
taurant called Burger King,
too, changed its name to
Taste King after a Delhi High
Court injunction.*
Geographical Indication

Geographical Indications are spe-
cific strategies used to protect and

Geographical Indications are specific strate-
gies used to protect and promote the quality
of food products linked with certain territo-
ries. These Geographical Indications enable
producers to obtain market recognition, and  Beverage industry (Part 1 of 2).
therefore also often a premium price.

. which can be applied for Geographi-
. cal Indications and these are:

ture to the item, because if they
are not protected, they are
open to being copied by com-
petitors, thereby making one’s
effort fruitless.

The Indian food industry is
highly competitive with several
multi-national food corpora-
tions trying to monopolize the
Indian market. Very few Indian
companies are correctly utiliz-
ing the Intellectual Property re-
gime in place and taking ad-
vantage of creating a
monopoly. Therefore, it is es-
sential that all the companies
that play an active role in the
industry must protect their
trade secrets, recipes as pat-
ents, and trademarks to ensure
that the law protects them.
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There are still many food items left
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