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LegAL ReMedIes 
for HoMe BUYeRs
The authors discusson the various remedies available to home buyers under the 
Real Estate (Regulation and Development) Act, 2016 (RERA Act) and Consumer 
Protection Act, 2019 (Consumer Protection Act).

Real estate sector is a catalystin fulfilling 
the need and demand for housing and 
infrastructure in the country. However, 
this sector has been under stress for a 

significant period of time andit has been worst hit 
due the knee-jerk impact of Covid-19 pandemic 
on economic and commercial activity.Many 
real estate projects have suddenly stopped, or 
havesloweddown due to the lockdown. These 
delays have arisen from supply chain disruptions, 
workforce disruptionsat every level starting from 
construction labourers to on-site architects and 
interiors designers, and shortage of funding. 
The Government of India has provided certain 
relief to developers by extending the deadline 
of completion of real estate projects to be 
completed on or after 25 March 2020 by up to 
six months. However, no statutory relief has been 
provided to homebuyers in the form of waiver 

of interest on delayed payments or extension in 
the payment of instalments. This brings us to the 
discussion on the various remedies available to 
home buyers under the Real Estate (Regulation 
and Development) Act, 2016 (RERA Act) and 
Consumer protection Act, 2019(Consumer 
protection Act).

ReMedIes UndeR tHe consUMeR 
PRotectIon Act

Before passing of the RERA Act, typically 
a buyer could approach a consumerforum 
for resolution of disputes and grievances. 
The erstwhile Consumer protection Act, 
1986and the present Consumer protection 
Act 2019provide for various redressal forums 
at different levels – DistrictCommission, State 
Commission and NationalCommission. Such 
Commissions had been set-up with jurisdictions 
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being defined in terms of territorial limits where 
either the complainant or the opposite party 
resides or works or where the cause of action 
has arisen, and the monetary value of the goods 
or services.Under the Consumer protection 
Act, a complaint could be made by the home 
buyer regarding delay in delivering possession 
of the property or deficiency in servicearising 
out of using inferior quality of materials and sub-
standard products.The home buyers could seek 
an order directing the developer to refund the 
money along with interest and compensation 
including damagescaused to the home buyers 
due to the deficiency in service.

ReMedIes UndeR tHe ReRA Act
Though the buyer could avail remedies under 

the erstwhile Consumer protection, 1986 (now 
Consumer protection Act, 2019) the recourse 
was only curative and not adequate since the 
presiding officers did not have expertise to 
address specific concerns of buyers/allottees of 
real estate project.Hence, it became imperative 
to have a specialised lawin form of the Real Estate 
(Regulation and Development) Act, 2016for 
regulation to ensure sale of apartments, plot, 
real estate project, in an efficient and transparent 
manner, protect the interest of the consumers, 
and to establish speedy dispute resolution 
mechanism.

The RERA Act mandates compulsory 
registration of real estate project with the 
regulatory authority established under the 
aforesaid Act .Additionally the promoter/
developer of real estate project shall provide 
stage wise time schedule of completion of the 
project .Moreover, the RERA Act entitles the 
home buyer to claim refund amount which has 
been paid for purchase of property, alongwith 
interest and compensation, in case the promoter/
developersdefaults in the delivery of possession, 
in accordance with the agreed terms. It may 
also happen that on failure to deliver possession 
of apartment to the buyer, the buyer does not 
intend to withdraw from the project in such case 
he shall be paid, by the promoter/developer, 
interest for every month of delay, till the handing 
over of the possession, at such rate as may be 
prescribed .

cAn A BUYeR APPRoAcH BotH 
consUMeR foRUM As weLL As 
AUtHoRItY estABLIsHed UndeR 
ReRA?

The question whether the remedies available 
to the consumers under the provisions of the 
Consumer protection Act would be additional 
remedies, was considered by the Supreme Court 
of India in Secretary Thirumurugan Cooperative 

Agricultural Credit Society vs. M. Lalitha (dead) 
through LRs&Ors where the court referred to 
the Section 3 of the Consumer protection Act, 
1986, which explicitly states that “the provisions 
of this Act shall be in addition to and not in 
derogation of the provisions of any other law for 
the time being in force”.Similarly, Section 18 of 
the RERA Act provides that if the promoter fails 
to complete or is unable to give possession of an 
apartment duly completed by the date specified 
in the agreement, the promoter/developer will 
be liable, on demand, to return the amount 
received by him in respect of that apartment if 
the allottee/buyer wishes to withdraw from the 
project. Such right of an allottee is specifically 
made “without prejudice to any other remedy 
available to him”. Section 79of RERA Act bars 
jurisdiction of a Civil Court to entertain any suit 
or proceeding in respect of any matter which 
the authority or appellate tribunal is empowered 
under RERA to determine. Whether Consumer 
Forumfalls within the definition of the ‘Civil 
Court’ has been considered by Apex Court 
in Malay Kumar Ganguly vs. Dr. Sukumar 
Mukherjee and it was held by the Court that “the 
proceedings before the National Commission 
are although judicial proceedings, but at the same 
time it is not a civil court within the meaning of 
the provisions of the Code of Civil procedure. It 
may have all the trappings of the civil court but 
yet it cannot be called a civil court”.Hence the 
bar applicable under Section 79 of RERA Act will 
not apply to the Consumer forums.It would also 
be useful to refer to judgment of Apex Court in 
case of Pioneer Urban Land and Infrastructure 
Ltd. & Anr. vs. Union of India & Anr where the 
court was called upon to consider the provisions 
of Insolvency and Bankruptcy Code, 2016, RERA 
Act and other legislation including the provisions 
of Consumer protection Act, 1986. One of the 
conclusion arrived by the court was that “RERA 
is to be read harmoniously with the Insolvency 
and Bankruptcy Code, as amended by the 
Amendment Act. It is only in the event of conflict 
that the Code will prevail over RERA. Remedies 
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that are given to allottees of flats/apartments are 
therefore concurrent remedies, such allottees 
of flats/apartments being in a position to avail 
the remedies under the Consumer protection 
Act, 1986, RERA as well as the triggering of the 
Code”.In M/s. Imperia Structures Ltd. vs. Anil 
Patni & Anr the Supreme Court held that Section 
79 of the RERA Act does not in any way bar the 
commission or forum under the provisions of the 
Consumer protection Act, 1986, to entertain any 
complaint.Substantiating the reason the court 
further held that proviso to Section 71 (1) of 
RERA Act entitles a complainant who had initiated 
proceedings under the Consumer protection 
Act, 1986, before the RERA Act came in force, to 
withdraw the proceedings under the Consumer 
protection Act, 1986, with the permission of the 
forum or commission and file an appropriate 
application before the adjudicating officer under 
RERA Act. The proviso gives a right or an option 
to the concerned complainant but does not 
statutorily force him to withdraw such complaint 
nor do the provisions of the RERA Act create 
any mechanism for transfer of such pending 
proceedings to authorities under the RERA Act. 
Likewise, the court further held that where 
proceedings under the Consumer protection 
Act, 1986, are initiated after the provisions of the 
RERA Act came into force, there is nothing in the 
RERA Act which bars such initiation.The court 
thus concluded that the parliamentary intent is 
clear that a choice or discretion is given to the 
allottee whether he wishes to initiate appropriate 
proceedings under the Consumer protection Act 
or file an application under the RERA Act.

It is pertinent to note that even under the 
Consumer protection Act, 2019, Section 100 
provides that the provisions of aforesaid Act 
shall be in addition and not in derogation of 

provisions of any other law for time being in 
force, and is akin to Section 3 of the Consumer 
protection Act, 1986.  further, Section 107 of 
the Consumer protection Act, 2019 Act provides 
for repeal of Consumer protection Act, 1986 
but provides a saving clause for acts done in so 
far it is not inconsistent with provisions of 2019 
Act. It is significant that the aforesaid Section 
100 is enacted with the intent to secure the 
remediesunder 2019 Act dealing with protection 
of the interests of consumers, even after the 
RERA Act was brought into force. Thus, it can 
be safely concluded that the remedies available 
under the Consumer protection Act 2019 are in 
addition to and not in derogation of the provisions 
of any other law for the time being in force.

concLUsIon
In view of catena of judgments cited above, 

the buyer can proceed for simultaneous remedies 
under the Consumer protection Act and RERA 
Act. However, it is not recommended to proceed 
simultaneously in all cases. RERA Act is a special 
enactment which is applicable only to real estate 
protects whereas Consumer protection Actdeals 
with matter pertaining to defect in good or 
deficiency in services too. Under the RERA Act 
, investigations can be conducted by adjudicating 
authroity on a complaint by a buyer or suo moto 
but consumer forum/commission has no power to 
conduct investigations.Under RERA Act, allottee 
can file complaint before the regulatory authority 
of the state where the property is situated whereas 
consumer complaints have to be filed based on 
pecuniary limits. There is no pecuniary limit for 
filing claims under the RERA Act.In situations 
where the flat or apartment has been delivered but 
has some deficiency or any sort of defect in the flat 
then one can approach forum/commission as the 
projects that have received completion certificate 
are outside the purview of the RERA Act. Thus, 
depending upon the dispute and the remedies 
to be sought,the allottee/ home buyers can 
seek remedy under RERA Act or the Consumer 
protection Act or both. presently, due to Covid-19 
pandemic, consumer forums and RERA authorities 
have adopted video conferencing for providing 
urgent relief.It is a welcome step that consumer 
forums and RERA authorities have come forward 
in pandemic times for protecting the interest of 
home-buyers.
1Section 5 of RERA Act.
2Section 11 (3) (b) of RERA Act.
3Section 18 (1) of RERA Act.
4(2004) 1 SCC 305
5(2009) 9 SCC 221
6(2019) 8 SCC 416
7Civil Appeal No. 3581-3590/2020
8Section 35 of RERA Act.
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